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Abstract

With the development of society, new agricultural technologies have been widely
introduced and effectively applied to agricultural cultivation. Agricultural produc-
tive capacity has greatly improved and the world’s food producers are capable of
providing all the people on this planet with sufficient food to satisfy everyday die-
tary needs for a healthy life. Ironically, food insecurity continues to be a critical
issue in the contemporary world. More than 923 million people suffer from chronic
hunger, malnutrition or related diseases, and this number grows with continually
rising food prices. This article responds to the current food insecurity by addressing
a new issue: is there any legal basis for both the international community and
national governments to protect vulnerable people from hunger and malnutrition?
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A. Introduction

I.  The 2008 Food Crisis: Global Issue or Regional Problem? Food Shortage or
Distribution Ineffectiveness?

Food crisis has frequently occurred throughout history and is said to be “as old as
the history itself”.! The phenomena of hunger as well as concerns with crop fail-
ures have been recorded by ancient Chinese, Greek, and many medieval scholars.?
With the development of society, new agricultural technologies have been widely
introduced and effectively applied to agricultural cultivation.? Under these cir-
cumstances, agricultural productive capacity has greatly improved, and the prob-
lem of food insecurity should now be solved or at least mitigated. But ironically, it
continues to be a critical issue in the contemporary World.*®
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3 Forinstance, the Green Revolution in the 1960s and the 1970s. The Green Revolution refers toa
series of technological transformation which includes improved seeds, farm technology, better
irrigation and chemical fertilizers. FAO, Women and Green Revolution, <www.fao.org/focus/e/
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Based on a recent report by the United Nations (UN), there are 1.2 billion

vulnerable people in the World — about one fifth of the total population® ~ con-
tinue living on less than one dollar a day.” Moreover, the Food Agriculture Organ-
ization of the United Nations (FAQ)? estimates that more than 923 million® peo-
ple are suffering from chronic hunger, malnutrition, or related diseases,1% and
this number grows with continually rising food prices.!! Recently the prices of
agricultural commodities surged to record-high levels,!? causing the world to
experience a severe food crisis, which constitutes an unprecedented threat to the
livelihood of millions of poor people on this planet.!® Food insecurity generates
economic instability, social unrest, political tensions, and even armed conflicts in
some developing countries.! For instance, in 2008 food riots “from Haiti to Ban-
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The total population is 6.6 billion. See Population Reference Bureau, 2007 World Population Data
Sheet (2007), available at: <www.prb.org/pdf07/07WPDS_Eng.pdf> (last visited 4 March 2009).
See World Food Program, Reducing Poverty and Hunger: The Critical Role of Financing for Food, Agri-
culture and Rural Development, (2002), available at: <www.wfp.org/policies/introduction/back
ground/documents/JointPaper.pdf> (last visited: 12 December 2008).

The Food and Agriculture Organization of the United Nations (FAO) leads international efforts
to mitigate and alleviate hunger and malnutrition. It serves both developed and developing coun-
tries and acts as a neutral forum where all nations meet to negotiate agreements. FAO’s activities
include four major areas: putting information within reach; sharing policy expertise; providing a
meeting place for nations and bringing knowledge to the field. See FAO, About FAO,
<www.fao.org/about/about-fao/en/> (last visited: 4 March 2009).

FAO, Briefing paper: Hunger on the rise - Soaring prices add 75 million people to global hunger rolls,
<www.fao.org/newsroom/common/ecg/1000923/en/hungerfigs.pdf> (last visited: 17 September
2008)

FAO estimates show that the number of people suffering hunger in 2007 increased by 75 million,
which is over FAQ’s estimate of 848 million undernourished in 2003-2005. Due to the continued
and drastic increase in food prices in 2008, the number of people suffering from chronic hunger
and related diseases is likely to have increased further. See id.

923 million people are chronically hungry. See id; Every day, almost 16,000 children die from
hunger-related diseases, in other words, one child dies every five seconds. See Black et al, “‘Where
and Why Are 10 Million Children Dying Every Year?', The Lancet 361, at pp. 2226-2234 (2003).
G.P. Zachary, ‘A Brighter Side of High Prices’, New York Times, 18 May 2008, p. 4. See also Oxfam
International, ‘The Time is Now: How World Leaders Should Respond to the Food Price Crisis’,
available at <www.oxfam.ca/news-and-publications/publications-and-reports/the-time-is-now-
how-world-leaders-should- respond-to-the-food-price-crisis/file> (3 June 2008). See also Duffield
et al., ‘Ethanol Policy: Past, Present, and Future’, 53 S.D. L. Rev. 425, at 425, (2008). It states that
corn ethanol industry has grown very fast recently in the United States. Corn ethanol production
increased from about 175 million gallons in the 1980s to about 6.5 billion gallons in 2007. And
this has benefited the US farmers who grow corn; however, it pushes the prices of corn and other
agricultural products to record-highs.

K.V. Grebmer et al., Global Hunger Index: The Challenge of Hunger 2008, (2008) available at:
<http://purl.umn.edu/45914> (last visited: 6 March 2009). It states that the 2008 Global Hun-
ger Index report shows that high food prices threaten the food security of millions of people. And
hunger and malnutrition attracted worldwide attention.

See supra note 7; see also ‘World Hunger and International Trade: An Analysis and A Proposal for
Action’, 84 Yale L. J. 1046, at 1069 and 1070, (1975). It describes that the crush of undernutri-
tion and a rising population can lead to political instability. See also R. Zhang, ‘Food Security:
Food Trade Regime and Food Aid Regime’, 7 J. Int’l Econ. L. 565, at 566, (2004). It describes that
under some circumstances, food insecurity may result in international and regional conflicts
threatening peace and security.
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gladesh to Egypt” brought the current food crisis up to a “boiling point™® and
captured the whole world’s attention on this issue.'® The negative economic,
social, and political effects of this food crisis have forced poor countries to shift
their export and import policies, which impairs international trade and global
economy.l” Increasing globalization causes the scourge of hunger in developing
countries to negatively affect the global community as a whole.!® The food crisis
is, therefore, a global issue rather than a regional problem.

Moreover, great inequities exist between developed countries that have sur-
plus food and developing countries that are short of food. To be fair, current
global food production still exceeds the need of the total world population.®
Despite natural or man-made disasters, the world’s food producers are capable of
providing all the people on this planet with sufficient food to satisfy the everyday
dietary needs of a healthy life.?’ But developed countries employ trade policies
that subsidize their domestic farmers; they dispose surplus food to developing
countries in a distorted way, and they use advanced technologies to promote bio-
fuels from their surplus food.?! All the while, developing countries struggle with
hunger, malnutrition and related economic, social, and political problems.??
Apparently, the current food crisis is not absolute food scarcity?® but the conse-
quence of ineffective food distribution.?4

II. The Issue of the Right to Food

This article responds to the current food crisis by addressing a new issue: whether
there is any legal basis for both the international community and national gov-
ernments to protect poor people from hunger and malnutrition. In general, this

15 CNN News, Riots, Instability Spread as Food Prices Skyrocket, (14 April 2008), available at:
<www.cnn.com/2008/WOQORLD/americas/04/14/world.food.crisis/> (last visited: 6 March 2009).

16 D.E. Buckingham, ‘A Recipe for Change: Towards an Integrated Approach to Food Under Interna-
tional Law’, 6 Pace Int'T L. Rev. 285, at 287, (1994).

17 J. Schatan & J. Gussow, Food As A Human Right, at 22 and 24, (1984).

18 A.P. Kearns, III, ‘The Right to Food Exists Via Customary International Law’, 22 Suffolk Transnat'l
L. Rev. 223, at 223, (1998).

19 C.G. Gonzalez, ‘Trade Liberalization, Food Security, and the Environment: The Neoliberal Threat
to Sustainable Rural Development’, 14 Transnat’l L. & Contemp. Probs. 419, at 422, (2004).

20 G.W. MacKenzie, ‘ICSID Arbitration as a Strategy for Leveling the Playing Field Between Interna-
tional Non-Governmental Organizations and Host States’, 19 Syracuse J. Int'l L. & Com. 197, at
198, (1993). See also D.E. Buckingham, supra note 16, at 287. It describes that despite natural or
man-made disaster, enough food is produced to feed all the people on the planet. Moreover, for
both developing and developed countries, the capacity to produce food has been improved and
food production has been significantly increased over the past decade.

21 Oxfam International, ‘Another Inconvenient Truth, How Biofuel Policies are Deepening Poverty
and Accelerating Climate Change’, <www.oxfam.org/files/bpl14-inconvenient-truth-bio-
fuels-0806.pdf>, (June 2008). See also R. Cardwell, Food Aid and the WTO: Can New Rules Be Effec-
tive? at 77, (2008), available at: <http://purl.umn.edu/6313>. It states that food aid has been
used as a tool to dispose surplus agricultural commodities and the negotiating parties seek the
use of coercive WTO legislation to prevent surplus disposal.

22 See D.E. Buckingham, supra note 16, at 288.

23 C.G. Gonzalez, supra note 19, at 428,

24 Id
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article upholds the existence of the right to food and the legal status of that right
in international law.

In accordance with International Human Rights Law, every human being on
earth has an inalienable equal right to life?> and undoubtedly, the realization of
the human right to life depends on the ability to satisfy the most fundamental
human needs: food, water, housing and security.?® Without satisfaction of these
basic human needs, the other rights are meaningless.27 Therefore, as one of the
essential elements for human beings to survive, food is particularly important. It
is not fair that poor people, who cannot access adequate food, must suffer from
hunger, malnutrition, and related diseases.

This article primarily analyzes the right to food and its legal basis. It starts by
discussing the definition of the right to food and then concentrates on the analy-
sis of its legal basis. From an international perspective, this article examines the
contents and binding effects of the international treaty instruments that already
recognize the right to food as an inalienable right of every human being, even
though it is not widely established. As a disputed issue, this article offers a
detailed discussion on whether the right to food is a rule of customary interna-
tional law concluding that it is. From a national perspective, the constitutions of
countries around the world are investigated and compared in order to examine
whether the right to food has been explicitly promulgated at the national level
and how much commitment the national governments are devoting to ensuring
that people are free from hunger and have access to sufficient food. In the end,
this article concludes that both the international community and national gov-
emments are obligated to make their best efforts to reduce hunger and to explic-
itly address the right to food as a fundamental human right which supersedes any
economic, social, cultural, and political rights.?® In addition, an appendix attached
to this article compares constitutions of countries all over the world one by one
and clearly presents the national governments’ attitudes regarding the recogni-
tion and implementation of the right to food.

B. Is There a Human Right to Food?

The issue of whether there is a human right to food has long been debated. Many
treaty instruments and international organizations explicitly uphold the protec-

25 Article 3 of the Universal Declaration of Human Rights (UDHR), “Everyone has the right to life,
liberty and security of person.” See supra note 62. Article 6.1 of International Covenant on Civil
and Political Rights states that “Everyone human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of his life”. See International Cove-
nant on Civil and Political Rights, supra note 25.

26 D.E. Buckingham, supra note 16 at 285.

27 Id

28 P. Alston, Food as a Human Right, at 162 (1984)
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tion and promotion of the right to food,?® many countries explicitly endorse their
citizen’s right to food, and most expressly affirm their citizen’s fundamental right
to be free from hunger and to have nutritiously adequate food for their dietary
needs.3° The United States (US), however, differs from these countries. Despite
its status as a world super power, the US government has consistently opposed
the recognition of the right to food, labelling it as inconsistent with the US Con-
stitution.3! In the light of this opposition, does the right of food really exist?
Before addressing this question, several international definitions of the right
must be reviewed.

I.  Definition

The right to food is well defined by the International Covenant on Economic,
Social and Cultural Rights (ICESCR) as “the right to be free from hunger and to
have sustainable access to food in a quantity and quality sufficient to satisfy one’s
dietary and cultural needs”.32 All Member States are obligated to recognize,
respect, and fulfill the right to food.33 The General Comment No. 12 also defines
the right to food as “the right of every man, woman and child alone and in com-
munity with others to have physical and economic access at all times to adequate
food or means for its procurement in ways consistent with human dignity”.3*
Similarly, the FAO defines the right as every individual’s basic human right to
have sustainable access to adequate food, not only for mitigating hunger, but also
for ensuring the livelihood and well-being of every human being.3> The FAO fur-
ther interprets the right to food stating that (1) the government itself must not
deprive or abuse its people’s right to food;3¢ (2) the government must protect
every individual from being deprived this right in any way;*” and (3) when anyone

29 This will be discussed in subsequent chapters regarding the right to food in treaty instruments.
See also S.K. Huffman & H. H. Jensen, Social Assistance Programs and Qutcomes: Food Assistance in
the Context of Welfare Reform, at 1, (2006). Available at <http://purl.umn.edu/18579>. It states
that the right to food has been formally recognized since the adoption of the United Nations
Universal Declaration of Human Rights in 1948.

30 US General Accounting Office, Food Security: Preparations for the 1996 World Food Summit,
NSIAD-97-44, Washington, D.C., 1996.

31 Id. See also General Assembly Draft Resolution XX. Available at: <www.un.org/News/Press/docs/
2008/ga10801.doc.htm>. See also E. Messer & M.J. Cohen, The Human Right to Food as a US
Nutrition Concern, 1976-2006, at 2, (2007). Available at <http://purl.umn.edu/42368>. It states
that despite the fact that the US government has consistently “expanded food and nutrition
assistance”, it has continually “opposed formal right to food legislation”. Draft resolution XX is
regarding the widespread and explicit recognition of the right to food. It was approved on
24 November by a recorded vote of 180 in favor to 1 against. The only 1 against is the United
States (Press Releases GA/SH(C/3940 and GA/SHC/3941).

32 S. Narula, ‘The Right to Food: Holding Global Actors Accountable Under International Law’, 44
Colum. J. Transnat’l L. 691, at 694, (2006).

33 Id

34 Seesupranote 5.

35 FAO, What is Right to Food? (2007). Available at: <www.fao.orgrighttofood/wfd/pdf2007/
what_is_rtf_en.pdf>(last visited: 6 March 2009).

36 FAO, The Right to Food in Practice: Implementation at National Level, (2006). Available at
<www.fao.org/docs/eims/upload/214719/AH189_en.pdf> (last visited: 5 March 2009).

37 Id
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lacks adequate food, the government is obligated to provide sufficient support
“within its resources ability”3® in order to ensure its people’s full enjoyment of
this right. Additionally, the Center for Economic and Social Rights (CESR) defines
the right to food as a right that “guarantees all people the ability to feed them-
selves”.3% People have the basic right to “the amount of food necessary for sur-
vival’;* they also have the right to “food of high enough quality and quantity to
live in adequate dignity”.4! CESR also imposes obligations on States to “cooperate
in the equitable distribution of world food supplies”.2

In addition to these international treaty defintions, some countries have
their own interpretations on the right to food, for example South Africa. The
right to food is a right explicitly proclaimed under the South African Constitu-
tion; 3 therefore, in order to “meet the dietary and food preferences for an active
and healthy life”,%* South Africans define food security as “physical, social and
economic access to sufficient, safe, and nutritious food”.*> This obligates the
South African government to provide sufficient, nutritious, and safe food to all its
citizens at both the national and the household level, while also guaranteeing the
purchasing power of its citizens to ensure that they have the economic ability to
buy this food.*® Most importantly, the South African definition addresses the
issue of food distribution, which is ignored in most others.*” South Africans real-
ize that food insecurity could be a national or a regional problem and therefore,
that effective food distribution is of great importance to reducing hunger and
malnutrition. Food must be able to be distributed to the poor people in need “at
the right time and place”.*®

In summary, the right to food is well defined at both the international and
national levels. These definitions are aimed at ensuring that every individual on
this planet is free from hunger and progressively has access to nutritionally ade-

38 Id

39 Center for Economic and Social Rights, The Right to Food, available at <www.cesr.org/food> (last
visited: 3 December 2008).

40 Id

41 Id

42 Id

43  Article 27 of the Constitution of South Africa ensures “everyone has the right to have access to a.
health care services, including reproductive health care; b. sufficient food and water; and c. social
security, including, if they are unable to support themselves and their dependants, appropriate
social assistance”. See Constitution of the Republic of South Africa, 1996. This Constitution was
first adopted by the Constitutional Assembly on 8 May 1996. In terms of a judgment of the Con-
stitutional Court, delivered on 6 September 1996, the text was referred back to the Constitu-
tional Assembly for reconsideration. The text was accordingly amended to comply with the Con-
stitutional Principles contained in Schedule 4 of the interim Constitution. It was signed into law
on 10 December 1996. available at <www.info.gov.za/documents/constitution/1996/
96cons2.htm> (last visited: 3 March 2009).

44 D. Moyo, ‘The Future of Food: Element of Integrated Food Security Strategy for South Africa and
Food Security Status in Africa’, 101 Am. Soc’y Int'l L. Proc. 103, at 103, (2007).

45 Id.

46 Id.

47 Id. at104.

48 Id
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quate food. Moreover, the national governments play a significant role in reduc-
ing hunger and malnutrition, and they should bear more burdens in the fight
against food insecurity.

II. International Treaty Instruments

Many international treaty instruments expressly recognize the human right to
food.*® Most notably, the Universal Declaration of Human Rights (UDHR) pro-
nounces everyone’s human right to a standard of living, which includes food,
clothing, and housing.’° As an elaboration of the UDHR, the International Cove-
nant on Economic, Social and Cultural Rights (ICESCR) not only recognizes the
right to food but also imposes legal obligations on its Member States to progres-
sively achieve the right to be free from hunger and the right to have continuous
access to adequate food.’! Similar proclamations are found in the Convention on
the Rights of the Child (1989),5? the Universal Declaration on the Eradication of
Food, Hunger and Malnutrition,”® the Rome Declaration on World Food Secur-
ity,>* the General Comment No. 12,5 the Millennium Development Goals,’® and
the Voluntary Guidelines.>’

1. The Universal Declaration of Human Rights
The UDHR is the direct expansion of the United Nations Charter.>® It defines
individuals’ fundamental rights, and it “exhorts all governments to protect these

49 D. Shelton, supra note 2, at 1312. The right to food is expressly proclaimed in positive interna-
tional law and several instruments at both the global and regional level recognize this right.

50 A.H. Robertson & J.G. Merrills, Human Rights in the World: An Introduction to the Study of the
International Protection of Human Rights, at 29, (1998).

51 Article 11, International Covenant on Economic, Social and Cultural Rights, supra note 25.

52 Article 6 of the Convention on the Rights of the Child promulgates the right to life as follows
“States Parties recognize that every child has the inherent right to life. States Parties shall ensure
to the maximum extent possible the survival and development of the child”. G.A. res. 44/25,
annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989).

53 The Universal Declaration on the Eradication of Food, Hunger and Malnutrition was adopted by
the World Food Conference in 1974,

54 See FAO, World Food Summit, (1996), available at: <www.fao.org/WFS/index_en.htm> (last vis-
ited: 3 March 2009). The Rome Declaration on World Food Security was adopted in 1996. It reaf-
firms “the right of everyone to have access to safe and nutritious food, consistent with the right
to adequate food and the fundamental right of everyone to be free from hunger”.

55 General Comment 12 reaffirms the right to food as a fundamental human right that is “indivisi-
bly linked to the inherent dignity of the human person and is indispensable for the fulfillment of
other human rights enshrined in the International Bill of Human Rights”. See supra note 5.

56 They were declared by the United Nations in 2000. The first goal is to “Eradicate extreme poverty
and hunger”. See Millennium Development Goals, available at <www.undp.org/mdg/
goall.shtml> (last visited: 2 March 2009).

57 The Voluntary Guidelines provide guidance to States on how to progressively achieve the right to
adequate food. See U.N. Food and Agriculture Organization, Voluntary Guidelines to Support the
Progressive Realization of the Right to Adequate Food in the Context of National Food Security,
Annex 1, 16, FAO Doc. No. CL 127/10-Sup.1 (23 September 2004).

58 L.B. Sohn, ‘The New International Law: Protection of the Rights of Individuals Rather than
States’, 32 Am. U. L. Rev. 1, at 17,18, (1982).
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rights.”>® The human rights pronounced in the UDHR are considered the legal
basis for all other international human rights instruments.5°

The expression of the right to food is first found in the UDHR.®! Under Arti-
cle 25(1), it promulgates

Everyone has the right to a standard of living adequate for the health and
well-being of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other
lack of livelihood in circumstances beyond his control.®?

Article 25 of the UDHR declares a standard of living for every individual and as
one of the most important components of human rights, has generated no signif-
icant controversy.5® Section I lists the first needs for human beings as “food,
clothing, housing, medical care and necessary social services”®* and second the
needs as “the right to security in the event of unemployment, sickness, disability,
widowhood, old age and other lacks of livelihood”.6> Because ratification of the
UDHR was not a compulsory requirement when it was proclaimed,®® it was accept-
ed with no binding effect.5” However, some rights pronounced under the UDHR
create legal obligations because they are considered as a rules of customary inter-
national law.%8 The question here is whether the right to food is widely accepted
as a rule of customary international law. If the answer is yes, Member States are
bound by it; otherwise, the right to food has no binding nature. This question will
be discussed as a separate sub-issue in subsequent chapter.5°

2. The International Covenant on Economic, Social and Cultural Rights (ICESCR)

As an elaboration of the UDHR,”° the ICESR ensures and protects rights that are
“derived from the inherent dignity of the human person”.”* The ICESCR generally
restates the relevant economic, social, and cultural rights enumerated in the
UDHR, but it is relatively more specific and stronger than the UDHR “in its man-

59 A.H.Robertson & J. G. Merrills, supra note 50.

60 W.A Schabas, ‘Canada and the Adoption of the Universal Declaration of Human Rights’, 43
McGill L.J. 403, at 403 and 405 (1998).

61 S. Narula, supra note 32, at 705.

62 Universal Declaration of Human Rights, G.A. res. 217 A(IlI), U.N. Doc. A/810 at 71 (1948).

63 Rehof, et al., The Universal Declaration of Human Rights: A Commentary, at 385 (1993)

64 Id at389.

65 Id

66 H.A. Saona, ‘The Protection of Reproductive Rights Under International Law: The Bush Adminis-
tration’s Policy Shift and China’s Family Planning Practices, 13 Pac. Rim L. & Pol'y J. 229, at 229,
(2004).

67 Id

68 Id.

69 Further discussions are in Part B. III. 1., A General and Consistent Practice of States: A Historical
Review.

70 D.E. Buckingham, supra note 16, at 291.

71 See Preamble of the ICESCR, supra note 25,
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date to its signatories”.”? In accordance with the ICESCR, the right to adequate
food derives from the right to an adequate standard of living and is one of the key
components for all economic, social, and cultural rights.

Article 11 of the ICESCR not only recognizes the right to adequate food, but
establishes its State parties’ enforcement obligations as follows:

Firstly, the States Parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his family, includ-
ing adequate food, clothing and housing, and to the continuous improvement
of living conditions. The States Parties will take appropriate steps to ensure
the realization of this right, recognizing to this effect the essential impor-
tance of international co-operation based on free consent. Secondly, the
States Parties to the present Covenant, recognizing the fundamental right of
everyone to be free from hunger, shall take, individually and through interna-
tional co-operation, the measures, including specific programs, which are
needed: (a) To improve methods of production, conservation and distribution
of food by making full use of technical and scientific knowledge, by dissemi-
nating knowledge of the principles of nutrition and by developing or reform-
ing agrarian systems in such a way as to achieve the most efficient develop-
ment and utilization of natural resources; (b) Taking into account the prob-
lems of both food-importing and food-exporting countries, to ensure an
equitable distribution of world food supplies in relation to need.”

Some scholars interpret Article 11 as providing two separate rights: (1) the right
to adequate food and (2) the right to be free from hunger, and they argue about
the priority of each.” However, this separation makes no sense. Under Article 11,
the core obligation imposed on the State parties is to mitigate hunger and further
ensure each individual’s right to have sustainable access to nutritiously adequate
food.” The term, “the right to food”, is a multi-leveled concept and it covers both
“the right to be free from hunger” and “the right to adequate food”.”® In other
words, Article 11 only proclaims one right — the right to food. Ensuring that peo-
ple are free from hunger is the minimum obligation of the right to food.”” The
ICESCR further requires that State parties take effective measures to progres-
sively ensure the availability of nutritiously adequate food to satisfy everyone’s
dietary and cultural needs “as expeditiously as possible”.”® The right to be free

72 J.A. Weber, ‘Famine Aid to Africa: An International Legal Obligation’, 15 Brook. J. Intl L. 369, at
380 (1989).

73 International Covenant on Economic, Social and Cultural Rights, supra note 25.

74 L. Niada, ‘Hunger and International Law: The Far-reaching Scope of the Human Right to Food',
22 Conn. J. Int1L. 131, at 151 (2006).

75 S. Narula, supra note 32, at 694.

76  D.E. Buckingham, supra note 16, at 293. The right to food contains two separate standards. The
right to be free from hunger is the minimum standard and the right to adequate food is a relative
standard that is more difficult to spell out as an international minimum standard.

77 L. Niada, supra note 74, at 152.

78  S.Narula, supra note 32, at 694.

79 See supra note 5.
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from hunger is the initial step on the way towards the full realization of the right
to adequate food. Together they constitute the right to food and share the com-
mon goal of reducing food insecurity.

Moreover, Article 11 of the IECSR dedicates particular attention to the
enforcement of the right to food. The State parties are required to recognize the
right of everyone to be free from hunger and to have sustainable access to food in
a quantity and quality sufficient to satisfy their dietary and cultural needs.®° They
are obligated to take workable measures, for instance, promoting the methods of
food production, conservation, and distributions, to implement the ICESCR and
to ensure every individual’s full enjoyment of the right to food.8* Moreover, Arti-
cle 11 advocates that both State and non-State -actors contribute to the fight
against food crisis.®? In accordance with the ICESCR, the State parties are obliga-
ted to submit reports to the Committee on Economic Social and Cultural Rights,
which oversees the implementation of the Member States’ obligations regarding
the right to food.®

Unlike the UDHR, the ICESCR was created with explicit binding effect. All
160 Member States that have ratified this Covenant are bound by it.84 As a result,
the right to food must be recognized, respected, and fulfilled by all its State par-
ties.®85 Undoubtedly, the ICESCR is “an essential step” towards granting the right
to food to every individual on the planet.®6

3. Other International Treaty Instruments Proclaiming the Rights to Food
The right of a child to access adequate food is encompassed in Article 27 of the
Convention on the Rights of the Child (1989).87 194 States parties to this conven-

tion are required to recognize “the right of every child to a standard of living ade-

quate for the child’s physical, mental, spiritual, moral and social development”.88

Similar to the ICESCR, Article 27 of the Convention on the Right of the Child pro-
claims that parents and other responsible guardians of a child are obligated to
“secure the conditions of living necessary for the child’s development”.89 It also

80 S. Narula, supra note 32, at 691.

81 Id

82 Id

83 FAO, The Right to Adequate Food, available at: <www.fao.org/righttofood/kc/faq_en.htm> (last
visited: 3 March 2009).

84 H.A. Saona, supra note 66, at 229.

85 Universal Declaration on the Eradication of Hunger and Malnutrition, Adopted on 16 November
1974 by the World Food Conference convened under General Assembly Resolution 3180 (XXVIII)
of 17 December 1973; and endorsed by General Assembly Resolution 3348 (XXIX) of 17 Decem-
ber 1974. See <www.unhchr.ch/html/menu3/b/69.htm> (last visited: 2 March 2009).

86 FAQO, What is the Right to Food, (2007). See <www.fao.org/righttofood/wfd/pdf2007/
what_is_rtf_en.pdf> (last visited: 2 March 2009).

87 Article 6 of the Convention on the Rights of the Child promulgates the right to life as follows:
“States Parties recognize that every child has the inherent right to life. States Parties shall ensure
to the maximum extent possible the survival and development of the child”. See supra note 52,

88 Id

89 Id
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specifies States parties’ obligations to take all appropriate and workable measures
to guarantee children’s basic needs.®

Additionally, the Universal Declaration on the Eradication of Food, Hunger
and Malnutrition®! assures that every individual has “the inalienable right to be
free from hunger and malnutrition in order to develop fully and maintain their
physical and mental faculties”.%? It emphasizes the importance of tackling the
grave food crisis and advocates the participating States of the World Food Confer-
ence to make full use of the United Nations system to eliminate hunger and mal-
nutrition, internationally, nationally, and regionally.? The Universal Declaration
on the Eradication of Food, Hunger and Malnutrition is convened by the General
Assembly of the United Nations;?* however, since the General Assembly Resolu-
tions are not binding in nature, this Declaration’s right to food in and of itself has
no binding effect.%

After the Universal Declaration on the Eradication of Food, Hunger and Mal-
nutrition was adopted in 1974, little progress toward the legal protection of the
right to food was made until 1996, when the World Food Summit was held with
the aim of reviewing world leaders’ commitments to “the eradication of hunger
and malnutrition and the achievement of food security for all”.% In accordance
with the purpose of the World Food Summit, the Rome Declaration on World
Food Security and the World Food Summit Plan of Action were adopted by the

90 Article 27 states: “1. States Parties recognize the right of every child to a standard of living ade-
quate for the child’s physical, mental, spiritual, moral and social development. 2. The parent(s) or
others responsible for the child have the primary responsibility to secure, within their abilities
and financial capacities, the conditions of living necessary for the child’s development. 3. States
Parties, in accordance with national conditions and within their means, shall take appropriate
measures to assist parents and others responsible for the child to implement this right and shall
in case of need provide material assistance and support programs, particularly with regard to
nutrition, clothing and housing. 4. States Parties shall take all appropriate measures to secure
the recovery of maintenance for the child from the parents or other persons having financial
responsibility for the child, both within the State Party and from abroad. In particular, where the
person having financial responsibility for the child lives in a State different from that of the
child, States Parties shall promote the accession to international agreements or the conclusion of
such agreements, as well as the making of other appropriate arrangements.” See supra note 52.

91 The Universal Declaration on the Eradication of Food, Hunger and Malnutrition was adopted by
the World Food Conference in 1974.

92 Adopted on 16 November 1974 by the World Food Conference convened under General Assem-
bly Resolution 3180 (XXVIID) of 17 December 1973; and endorsed by General Assembly Resolu-
tion 3348 (XXIX) of 17 December 1974, available at <www.unhchr.ch/html/menu3/b/69.htm>
(last visited: 2 March 2009).

93 Id

94 Id

95 The United Nations General Assembly, Background Information, Functions and Powers of the
General Assembly, <www.un.org/ga/61/background/background.shtml> (last visited: 3 Decem-
ber 2008)

96  Supra note 54.
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Heads, Deputy Heads, and high-level representatives of the States.”” The Rome
Declaration reaffirms “the right of everyone to have access to safe and nutritious
food, consistent with the right to adequate food and the fundamental right of
everyone to be free from hunger”,’® while the Plan of Action provides practical
guidelines for the States to implement the commitments set forth in the Declara-
tion.?® The Rome Declaration and the Plan of Action share the common objective
food security'% which exists only when all people on this planet have sustainable
access at all time to nutritiously adequate food to satisfy their dietary and cultural
needs.101

The General Comment No. 12, which was adopted in May 1999 by the Com-
mittee on Economic, Social and Cultural Rights, reaffirms the right to food as a
fundamental human right that is “indivisibly linked to the inherent dignity of the
human person and is indispensable for the fulfillment of other human rights
enshrined in the International Bill of Human Rights”.1%? It elaborates the right to
food as “the right of every man, woman and child alone and in community with
others to have physical and economic access at all times to adequate food or
means for its procurement in ways consistent with human dignity”.1% The Gen-
eral Comment No. 12 requires the States parties firstly to ensure “the availability
of food in a quantity and quality sufficient”!% to meet the dietary and cultural
needs of all the individuals in order to live a healthy life and secondly to guaran-
tee the accessibility of such food in sustainable way that “do not interfere with
the enjoyment of other human rights”.!%> Moreover, the General Comment
No. 12 explicitly imposes legal obligations on States parties to “respect, to protect
and to fulfill the right to food”.1% They should refrain from any actions that

97 Seeid. It describes that the Rome Declaration on World Food Security and the World Food Sum-
mit Plan of Action were adopted by 112 Heads or Deputy Heads of State and Government, and
by over 70 high-level representatives from other countries at a meeting which saw the active
involvement of representatives of inter-governmental and non-governmental organizations. The
adoption of the Rome Declaration and the Plan of Action significantly influenced public opinion
and provided a framework for bringing about significant changes in policies and actions needed
to achieve food security for all the people. See also L. Niada, supra note 74, at 172.

98 FAO, The Rome Declaration on World Food Security, (1996). <www.fao.org/docrep/003/
w3613e/w3613e00.HTM > (last visited: 2 March 2009).

99  See supra note 54.

100 Id.

101 Id

102 See supranote 5.

103 United Nations Economic and Social Council, The right to adequate food (Art.11). 12/05/99.
E/C. 12/1999/5. (General Comments) (1999). Also available at www.unhchr.ch/tbs/doc.nsf/385
¢2add1632f4a8¢1256529004dc311/3d02758¢707031d58025677f003b73b9?0OpenDocument>
(last visited: 2 February 2009).

104 Id.

105 Id.

106 Id. See also E. Messer & M. J. Cohen, supra note 31, at 20-21, (2007). It interprets “respect,” “pro-
tect”, and “fulfill”, respectively. The obligation to respect requires the states to “refrain from
actions that undermine the right to food”; the obligation to protect refers to “the protection of
household and individual food security from the actions of other individuals and collectivities”;
the obligation to fulfill requires the states cooperate to ensure that everyone is eligible to receive
food assistance “in a way that preserves their human dignity”,
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might impair individuals’ access to food,%” take effective measures to ensure that
nobody suffers from hunger, proactively participate in relevant activities, and
working closely with other States, to reduce food insecurity globally.%® The Com-
mittee also stresses the significance of a monitoring system, and it advises States
to develop and maintain effective mechanisms to “monitor progress toward the
realization of the right to adequate food for all”.1%® With respect to violations of
the right to food, victims should be entitled the right to have access to appropri-
ate monetary and legal remedies at both the international and national level 110
Furthermore, the General Comment No. 12 addresses the issue of international
cooperation. Governments, international organizations, and financial institu-
tions are advocated to work together more closely and to make efforts to ensure
preservation of everyone’s human dignity.!!! It encourages the international
community to provide timely and sufficient assistance to the States for the reali-
zation of the right to food, and it tries to attract more attention from the interna-
tional financial institutions and have them adjust their lending policies and credit
agreements in order to mitigate hunger and malnutrition.!1?

In addition, the Millennium Development Goals (MDGs) declared by the UN
in 2000 identify “eradicating extreme poverty and hunger’!!? as the first over-
arching goal for development policy, to be achieved by 2015.11 It also presents
the right to be free from hunger as a universally accepted human right.*> More-
over, the three main targets set forth in the first goal of the MDGs are (1) reduc-
ing by half the proportion of people living on less than one dollar a day, (2)
achieving full and productive employment for all, and (3) reducing by half the
proportion of people who suffer from hunger.116

In 2004, based on the goals of the World Food Summit Plan of Action, the
FAO proclaimed the Voluntary Guidelines, which provide guidance to the States
regarding how to progressively realize the right to adequate food.!!” These Guide-
lines establish the four pillars of food security as “availability, stability of supply,
access and utilization”. 118 Food security is believed to exist when all people have
sustainable, physical and economic access to nutritiously sufficient food to meet

107 E. Messer & M.J. Cohen, supra note 31.

108 See S.K. Huffman & H.H. Jensen, supra note 29.

109 See supra note 5.

110 Id.

111 E. Messer & M.J. Cohen, supra note 31.

112 See supranote 5.

113 See supra note 56.

114 See id., at <www.undp.org/mdg/basics.shtml> (last visited: 2 February 2009). In response to the
world’s major development challenges, the Millennium Development Goals (MDGs) are proposed
with eight goals to be achieved by 2015. See also S.K. Huffman & H.H. Jensen, supra note 29, at
2.

115 S. Narula, supra note 32, at 789.

116 See supra note 56.

117 U.N. Food and Agriculture Organization, Voluntary Guidelines to Support the Progressive Reali-
zation of the Right to Adequate Food in the Context of National Food Security, supra note 57.

118 Id., at Guideline 15.
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their dietary and cultural needs.}'® Moreover, the Guidelines impose obligations
on the States to “provide food assistance to those in need,”??° and they enable the
States to “request international assistance if their own resources do not suf-
fice”.121 The adoption of the Voluntary Guidelines offers many detailed and work-
able solutions to the international community and the States in order to “realize
food security policies within a human rights framework”.1?2

Even though increasing numbers of treaties and instruments are signed and
ratified by the States, the right to food is still not widely recognized in written
form. Under this circumstance, some scholars may say, the right to food has not
yet been absolutely affirmed as treaty law. However, the treaty instruments
signed by the States and the actions taken by them illustrate the States’ consis-
tent efforts to address the food issue and to find solutions to reduce hunger glob-
ally. The achievements made and being made to fight hunger and malnutrition
are the best evidence of opinio juris'? for applying the rule of customary interna-
tional law.

III. Customary International Law

Customary international law is considered one of the principal sources of interna-
tional law, and it is formally accepted by both the international legal community
and national courts.'? If the right to food is proved to be a rule of customary
international law, there would be a much wider and stronger legal basis for the
right's global protection and promotion. However, the acknowledgement of the
right to food as a rule of customary international law remains debatable!?*> and
has not been adequately analyzed.'?® Some scholars state that providing humani-
tarian assistance in the form of food aid to prisoners of war is protected under

119 Id.

120 See D. Fisher, ‘From Hand to Mouth, via the Lab and the Legislature: International and Domestic
Regulations to Secure the Food Supply’, 40 Vand. J. Transnatl L. 1099, at 1146, (2007).

121 Id.

122 FAO, The Right to Food Guidelines: Information Papers and Case Studies, (2006), available at
<ftp://ftp.fao.org/docrep/fao/010/a0511e/a0511e01.pdf> (last visited: 2 March 2009).

123 Opinio juris is also termed as opinion juris sive necessitatis [Latin “opinion that an act is necessary
by rule of law”]. Black Law Dictionary interprets it as “The principle that for conduct or a practice
to become a rule of customary international law, it must be shown that nations believe that
international law (rather than moral obligation) mandates the conduct or practice”. See Black's
Law Dictionary (8th ed. 2004), opinion juris sive necessitates.

124 The International Court of Justice and the United Nations accept customary international law as
one of the major sources of international law. Article 38 (1) (b) of the Statute of the Interna-
tional Court of Justice affirms the existence of customary international law by pronouncing “The
Court, whose function is to decide in accordance with international law such disputes as are sub-
mitted to it, shall apply...international custom, as evidence of a general practice accepted as law”.
See Statute of the International Court of Justice, <www.icj-cij.org/documents/index.php?
pl=4&p2=2&p3=0#CHAPTER_II> (last visited: 1 March 2009).

125 Tunkin, ‘Remarks on the Juridical Nature of Customary Norms of International Law’, 49 Calif. L.
Rev. 419, at 420 & 421, (1961).

126 S. Narula, supra note 32, at 780.
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international law'?? however, in peacetime, there is no customary international
legal obligation imposed on States to provide assistance to people that are in need
of food.1? To the contrary, other scholars believe that the right to food does exist
as the rule of customary international law and that it should enjoy the status of
international law.1?° This article agrees with the latter approach; it upholds the
existence of the right to food as part of customary international law and, thereby,
argues that the right should formally be recognized, respected and fulfilled by all
the States.

A large number of international legal rules and principles are “generated by
means other than the explicit consent of the States expressed in treaties”.}3° Cus-
tomary international law refers to rules and principles derived from “a generally
and consistence practice of States”'3! and accepted by them as legally binding.1*2
Customary international law, however, is not widely promulgated by statutory
law or treaty instruments.'®3 To evaluate whether a rule or a principle is part of
customary international law, two elements should be analyzed.!3¢ The Interna-
tional Court of Justice has made the following judgment regarding customary
international law: “The party [that] relies on a custom [...] must prove that this
custom is established in such a manner that it has become binding on the other
party [...] that the rule invoked [...] is in accordance with a constant and uniform
usage practiced by the [s]tates in question[...].”23% Therefore, the practice must
first be a general, constant, and uniform usage of States;!3¢ then, it must be
proved that it is established with binding effect in practice (i.e. accepted as
law ~ opinio juris).1%7

127 Geneva Convention Relative to the Treatment of Prisoners of War, 12 August, 1949, Article 20 &
26, J. DePreux, Commentary: Geneva Convention III, at 173, (1960). Article 20 states that “the
Detaining Power shall supply prisoners of war who are being evacuated with sufficient food and
potable water...”. Art. 26 states that “the basic daily food rations shall be sufficient in quantity,
quality and variety to keep prisoners of war in good health and to prevent loss of weight or the
development of nutritional deficiencies...collective disciplinary measures affecting food are pro-
hibited”.

128 See D.E. Buckingham, supra note 16, at 301. Buckingham believes that there is no customary
international legal obligation to provide food assistance in peacetime, and many states only pro-
vide food aid during peacetime based on bilateral or multilateral agreements.

129 See S. Narula, supra note 32, at 777-778. See also A.P. Kearns, 111, supra note 18, at 223. It ana-
lyzes the existence of the right to food as the norm of customary international law by exploring
various treaties, agreements and UN documents.

130 M.W. Janis, International Law, at 43, (2008).

131 K. McKeever, Researching Public International Law, (January 2006), available at: <www.law.colum-
bia.edu/library/Research_Guides/internat_law/pubint> (last visited: 11 January 2009)

132 M.M. Kundmueller, ‘The Application of Customary International Law in US Courts: Custom,
Convention, or Pseudo-Legislation?’, 28 J. Legis. 361(2002).

133 Statute of the International Court of Justice, Ch. II, Art. 38 (1)(b), supra note 124.

134 See S. Narula, supra note 32 at 777. It requires two elements to make up the rule of customary
international law: general state practice and opinio juris.

135 A.P. Kearns, I1], supra notel8, at 248,

136 V. Lowe, International Law, at 37, (2007)

137 Id.
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1. A General and Consistent Practice of States: A Historical Review

Althought there is no solid requirement that the States ensure their people’s sus-
tainable and adequate access to food, the States have made it their general prac-
tice, naturally, because this particlar pattern of behavior can affect their eco-
nomic, social, and political interest.!38 Historically, functional governments have
always prioritized food issues in their public policies.!®® In times of famine or
food shortage, the ancient Egyptian government lowered its national taxes on
food; local officials also delivered “food from areas of plenty to nearby areas
where people were starving”.4? Ensuring adequate food supply was similarly
important to many European governments.!*! In pre-industrial times, they
employed food price controls, timely food distribution, and other measures to
ensure food security and to prevent or alleviate famine.'#? Moreover, to some
extent, the people’s access to sufficient food was regarded as a significant indica-
tor of which dynasty or government was more functional.’*3 In ancient China,
more than 2000 years ago, the Qin Dynasty!** established a performance evalua-
tion system, in which food supply was one of the most significant indicators. 145
This tradition was adopted by subsequent Chinese governments and lasted for
more than 2000 years.146 In addition to this performance evaluation system, pub-
lic grain policies have been enforced in China for about 4000 years as a response
to natural and man-made disasters.!4” Undoubtedly, food security is not an issue
limited to the contemporary world but one with long historical recognition. Even
though access to sufficient food was not labeled the “right to food” at that time, it
continued to be the most fundamental need for all Chinese people and became a
general and consistent practice of other States as well. That this practice is still
accepted in contemporary society is reflected by the States adoption of many
international treaty instruments that repeatedly emphasize the importance of
implementing the right to food.

2. Acceptance of a General Practice as Law: Opinio Juris
There are varieties of general practices in international relations; however, not all
of them are considered rules of customary international law.148 To be a rule of

customary international law, the general practice must be accepted as law by the

States. The acceptance of a general practice as law is known as ‘opinio juris’ 149

138 Id.

139 R. Robertson, Human Rights in the Twenty-First Century a Global Challenge, at 451, (1993).

140 B.G. Trigger, Understanding Early Civilizations: A Comparative Study, at 387, (2003)

141 Wikipedia, Famine, <http://en.wikipedia.org/wiki/Famine> (5 December 2008).

142 Id.

143 H. Bo, ‘History of Kang Yong Qiang Dynasty’, GuangMing News, 14 September 2004, available at
<http://news.blcu.edu.cn/detail.asp?id=6466> (last visited: 12 January 2009).

144 221 B.C.to 206 B.C.

145 Performance Evaluation System in Ancient China, 12 December 2005 available at:
<www.cnicw.gov.cn/info_disp.php?id=5948> (last visited: 12 December 2008).

146 Seeld.

147 D. Shelton, supra note 2, at 1309.

148 Supra note 136, at 38.

149 M.
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Determining whether opinio juris exists, from Vaughan Lowe’s view,'*? is a pro-

cess of “characterizing the practice of the State”.15! State action is presumed to
have intent; if that action is in compliance with international law, opinio juris
exists.'>? In recent history, the protection of the right to food can be traced back
to the establishment of the UN.

Beginning in 1945, when the UN was established, the international commu-
nity realized the necessity to codify international human rights.1>3 The codifica-
tion process started with the promulgation of the UN Charter,»> which is the
constitutional treaty for the UN'> and prevails over all other treaties and laws
throughout the world.1°® All Member States of the UN are bound by this Char-
ter.1>” Even though the Charter does not explicitly specify what kind of rights
should be entitled to each individual, in accordance with its purpose of “promot-
ing and encouraging respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language or religion”,!>® the Charter
expressly emphasizes the significance of the protection and promotion of inter-
national human rights.'® In observance of this purpose, a series of codifications
were made subsequently to the Charter’s promulgation, including the UDHR,
which encompasses the most fundamental human rights; and the ICCPR and
ICESCR, which elaborate the fundamental human rights listed in the UDHR.160
Therefore, the UDHR can be seen as a direct expansion of the UN Charter.161

150 Alan Vaughan Lowe QC (born 1952) is a leading barrister and academic specialist in the field of
international law. He has been Chichele Professor of Public International Law in the University
of Oxford, and a Fellow of All Souls College, Oxford, since 1999. He was called to the Bar of Eng-
land and Wales at Gray's Inn in 1993 and appointed Queen’s Counsel on 28 March 2008. Associé
de I'Institut de droit international since 2005. V. Lowe, supra note 136, preface.

151 Seeid. at. 51

152 Seeld.

153 A.P.Kearns, III, supra note 18, at 229.

154 Seeld.

155 B. Fassbender, UN Security Council Reform and the Right of Veto: A Constitutional Perspective, at 90,
(1998).

156 The UN Charter hierarchically prevails over all other treaties and laws throughout the World. See
J. Schatan & J. Gussow, supra note 17, at 13&14.

157 See supra note 155.

158 UN Charter Art. 1, Para. 3. Article 1.3 specifies that “the purposes of the United Nations are [...]
3.to achieve international co-operation in solving international problems of an economic, social,
cultural, or humanitarian character, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to race, sex, language, or religion”.
<www.un.org/aboutun/charter/chapterl.shtml> (last visited: 11 November 2009).

159 Article 1, Para. 3 emphasizes the importance of human rights issues. Also in its Preamble, the UN
Charter stresses the significance of the protection and promotion of human rights. “We the peo-
ple of the United Nations determined to reaffirm faith in fundamental human rights, in the dig-
nity and worth of the human person, in the equal rights of men and women and of nations large
and small [...].” See Charter of the United Nations, <www.un.org/aboutun/charter/ >.

160 L.B. Shon, supra note 58, at 11-12.

161 For instance, European Convention for the Protection of Human Rights and Fundamental Free-
doms, Nov. 4, 1950, 213 U.N.T.S. 221, Europ. Ts. No. 5 (entered into force on 3 September
1953); Charter of the Organization of American States, 2 UST. 2394, T.LA.S. No. 2361, 119
U.N.T.S.3 (entered into force on 13 December, 1951).
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