
Chapter 2.3.5 UMBRELLA CLAUSES AND OTHER PROTECTIONS IN INTERNATIONAL INVESTMENT 
AGREEMENTS 

by Balázs Horváthy 

A. INTRODUCTION 

B. PROTECTION UNDER UMBRELLA CLAUSES 

I. Definition and function of the umbrella clause 

II. Origins and development of the protection in the treaty practice 

III. Forms, language and wording of umbrella clauses 

IV. Effect and scope 

1. Rejection of umbrella clause claims by narrower interpretations 

2. Wider interpretations. The meaning of ‘contract’ and ‘obligation’ 

3. The governing law: host State’s law, the law applicable to the contract and 
international law 

4. Effect of third parties’ contracts. Contracts concluded by State entities 

5. Procedural effects of umbrella clauses 

 V. Summary 

C. ADMISSION CLAUSES AND RIGHT OF ESTABLISHMENT 

I. Definition and function  

II. Variations of admission clauses in the treaty practice 

III. Pre-entry and pre-establishment obligations of the host States 

IV. Summary 

D. NATIONAL TREATMENT 

 I. The national treatment in international investment law. Definition and function 

 II. Effect and scope of national treatment 

  1. The ‘like circumstances’ and the treatment of the foreign investor 

  2. The basis of comparison 



  3. The differentiation and justification for the differentiation 

  4. The discriminatory intent of the host State 

 III. Summary 

E. MOST-FAVORED-NATION TREATMENT 

I. The definition and function of MFN clauses in international investment law 

 II. The origins of MFN clauses. Forms and wording 

 III. Effects and scope of MFN clauses 

 IV. Summary 

F. TRANSFER OF FUNDS 

I. The right to transfer and the monetary sovereignty of the host States 

II. The right to transfer in the BITs. Inward and outward transfers 

III. Effects, scope and limitations 

IV. Summary 

G. STANDARDS APPLICABLE TO EXTRAORDINARY EVENTS: FORCE MAJEURE, PUBLIC ORDER, ARMED 
CONFLICTS AND ESSENTIAL SECURITY INTERESTS 

 I. Provisions on emergency and exceptional situations in treaty practice 

 II. Types of concepts and the policy leeway of the host State 

 III. Summary 

H. CONCLUSION 

BIBLIOGRAPHY 


