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Abstract

The development of civil procedure in Scotland can be discerned by analyzing the
‘administrative law’ that has developed into a body of rules in the civil courts of
Scotland. The Act of Sederunt (Rules of Court Amendment No 2) Judicial Review
1985 inserted the new Rule of Court 260 B into the then Rules of the Court of
Session 1965 in order to make public interest litigation more accessible.This was
augmented by challenges from breaches of private rights that gave rise to public law
remedies. The Supreme Court in AXA General Insurance v. Lord Advocate,’ in a
landmark ruling, decided that the claim should not be based on the concept of rights,
but must be based on the concept of interests. This is now the substantive basis of the
test for judicial review, and the courts will determine the breach of a private interest
within the context of the general interest where the public authority may have
breached a public law principle. It is the legality of the decision of the administrative
body that can be challenged and not its merits. The topic of this article is the
traditional overlap in the Scottish courts between the private and public law
remedies, and the blending of the judicial review remedy with English law that has
occurred through court judgments. The article will consider the scope of the court’s
powers with reference to the human rights enforcement through judicial review by
the Scottish courts in order to infuse greater conceptual coherence, by acknowledging

the nexus between scope, grounds and procedure.
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1. Introduction

The Scottish court procedures were reformed for review purposes by the Courts
Reform (Scotland) Act 2014 which has the “aim to address existing inefficiencies
and bring about a cost-efficient, effective and accessible civil justice system for all
individuals”.? There is a general rule that public authorities have duties of openness

* LLB (Lon), LLM (Lon), Gray’s Inn, Phd law candidate Coventry University.
1 [2011] UKSC 46, [2012] SC (UKSC) 122.

2 Civil Justice Statistics in Scotland 2020-21. Government of Scotland https://www.gov.scot/publi-

cations/civil-justice-statistics-scotland-2020-21/pages/6/.
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and transparency in the UK. 3 The judicial review can be distinguished by its scope
and the related question of the classification of the remedy. There is a greater range
in Scotland for private remedies where there has been a breach of public law rights
in Scottish jurisdiction.* The issue that is of concern is the lack of certainty between
the private and public remedy and its narrowing in the Scottish courts which have
duplicated the test in English law of the locus stand requirement and sufficient
interest in providing remedies. It considers the scope of judicial review with refer-
ence to the issues of concern to the public in relations to human rights breaches.

In Scots law there is the absence of prerogative writs and supervisory orders
that are prevalent in the English jurisdiction and instead there is an extensive
framework of overseeing court powers in the form of suspension (broadly
equivalent to prohibition), interdict (injunction), declarator (declaration), the
petition, or to require performance of a statutory duty (mandamus), a parallel form
of action’.® This overseeing power is to require the performance of other civil
obligations, and the action of reduction by which an act having legal effect is
declared null and void. The reduction (which emanates from civil law as the action
for annulment is parallel to an action of certiorari action in common law.

In its procedural remedies Scotland avoided the jurisdictional complications
between the courts of law and those of equity and the prerogative writs. The civil
procedure differed from the English law by the same forms of process that could be
used in actions against the public authorities and private individuals. The defect in
Scottish procedure was that, despite the range of remedies available in judicial
review there was no civil remedy which offered a resolution and bound the public
authorities with the public law remedies.

The procedure for judicial review in civil law cases was initiated by the Court of
Sessions Act 1868 which provided the Inner House the ability to judicially review
challenges from the lower courts.”

3 Section 3 of the Human Rights Act 1998; Regulation 5, The Equality Act 2010 (Specific Duties)
(Scotland) Regulations 2012 as amended; Hotak v. Southwark London Borough Council [2015] UKSC 30,
para. 75.

4 The exercise of the Monarch'’s prerogative could be challenged in the Scottish courts even for acts
that happened outside Scotland and it has always been possible to obtain discovery against the
Crown even prior to the enactment of the Crown Proceedings Act 1947, when in a breach of contract
a citizen can “start an action as a matter of right rather than grace”. This has enabled litigants to
gain access to documents and to seek remedies in public law and for private litigants to sue in the
courts under the judicial review of administrative action. Hansard, Crown Proceedings Bill Crown
Proceedings Bill, Hansard, HL Deb. 4/3/47 Vol 146 cc 60-63. https://api.parliament.uk/historic-
hansard/lords/1947/mar/04/crown-proceedings-bill-hl.

5  Under section 91 of the Court of Session Act 1868.

6 R v.East Berkshire Health Authority, ex parte Walsh [1985] QB 152, per Sir John Donaldson MR at
p.162.

7  The preamble states “An Act to amend the Procedure in the Court of Session and the Judicial
Arrangements in the Superior Courts of Scotland, and to make certain Changes in the other Courts
thereof”.
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In the Land Valuation Appeal Court (Stirling v. Holm )® Lord President Ingliss,
the Lord President of the Court held:

Now all this belongs to the Court of Session as the supreme civil court of this
country in the exercise of what is called, very propetrly, its supereminent
jurisdiction. It is not of very much consequence to determine whether it is in
the exercise of its high equitable jurisdiction, or in the performance of what is
sometimes called its nobile officium. But of one thing there can be no doubt,
that in making such orders is exercising an exclusive jurisdiction - a jurisdiction
which cannot possibly belong to any other court in the country.’

The Court had formulated its scope for supervisory jurisdiction in terms of being
the exclusive court to “be presumed .... Even when a final and conclusive jurisdic-
tion is conferred in the broadest terms, still if the inferior court exceed its powers,
or refuse to act, or otherwise proceed in a way inconsistent with and not recog-
nized by the Statute, the Court of Session may competently review the proceedings
and give redress”.*

There was further exposition of supervisory jurisdiction in the case of Brown v.
Hamilton District Council*'when the Inner House of the Court of Sessions heard an
applicant who claimed that the housing allocation to offer residents Council homes
devised by a public authority excluded him unfairly. He raised judicial review
because he believed he had the grounds to challenge the decision of the local
authority. Lord Justice Clerk held that he found it “unnecessary to consider the
cases, the institutional writers or the textbookscited in connection with the
supereminence of the Court of Session”. Instead the inquiry should be “with
reference to its individualpowers and duties to see whether or not it falls within or
outside the dictum of Lord President Inglis”. In his view “the local authority here
was acting not in a quasi-judicial capacity but in anadministrative or executorial
capacity, review by the supereminent jurisdiction ofthe Court of Session alone is
not imposed”.*?

There was a novelty in the development of civil procedure in Scotland and this
can be discerned by the manner in which ‘administrative law’ has developed into a
body of rules in the civil courts of Scotland. This has its source in the university
faculties who developed it as a consequence of the remedies issued in the civil
jurisdiction of the Sessions Court. The distinction between the public and private
law was based on the two streams of jurisprudence that was an “important
conceptual distinction between acts, such as delictual acts, which give rise directly

8  (1873) 11 Macph 480.

9 P. 467-468.

10 Erskine’s Instituteof the Law of Scotland, Nicholson’s edition (1871), Lii.7.
11 (1983)SC (HL) 1.

12 P.10-11.
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to a right to damages or other civil remedies, and acts, such as administrative acts,
which must first be deprived of legal effect before such a right can arise”.”®

The amendment to civil procedure rules and its integration into administrative
law happened prior to the devolution process when the recommendations of the
Dunpark Committee on the procedure for judicial review of administrative action
in the Court of Session were published.'* This was a catalyst for reform in the
transformation of judicial review proceedings and led to the Act of Sederunt (Rules
of Court Amendment No 2) Judicial Review 1985 that expanded the Court of
Session’s powers to hear appeals from litigants on matters of public law by judicial
review.'

The development of civil procedure in Scotland can be discerned by looking at
the ‘administrative law’ that developed into a body of rules in the civil courts of
Scotland. The Act of Sederunt (Rules of Court Amendment No 2) Judicial Review
1985 inserted the new Rule of Court 260 B into the then Rules of the Court of
Session 1965. This has its source in the university faculties who developed it as a
consequence of the remedies issued in the civil jurisdiction of the Sessions Court.*
The distinction between the public and private law was based on the two streams
of jurisprudence that was an “important conceptual distinction between acts, such
as delictual acts, which give rise directly to a right to damages or other civil

13 Administrative law is a term used by the Scottish University Commissioners, and borrowed from
Continental usage. It may be held to include the great body of statutory law, dealing with police,
burgh, county, and local government, poor, public health, education and similar subjects. Perhaps
the details of taxation, stamps, excise, and customs fall under this head. Green’s Encyclopaedia of the
Laws of Scotland, 2nd edition, ‘Law’, vol. IX, 1930, p. 17.

14 Lord Dunpark, Report to the Rt Hon Lord Emslie, Lord President of the Court of Session by the
Working Party on Procedure for Judicial Review of Administrative Action (1984), Set up by the
Lord President of the Court of Session “to devise and recommend for consideration a simple form
of procedure, capable of being operated with reasonable expedition, for bringing before the court,
for such relief as is appropriate, complaints by aggrieved persons (I) against acts or decisions of
inferior courts, tribunals, public bodies, authorities or officers, in respect of which no right of appeal
is available, alleging that the acts or decisions arc ultra vires, or that they have been done or taken
without compliance with particular statutory procedural requirements; and (2) of failure of any
body or person to perform a statutory duty, which it or he could be compelled to perform in terms
of section 91 of the Court of Session Act 1868”. The recommendations of the Working Party were
implemented in Rule 260B of the Rules of the Court of Session (SI 1985 No 500, as now amended
by SI 1990 No 705).

15 See Professor Bradley’s article, ‘Administrative Law’, in Stair Memorial Encyclopaedia of theLaws of
Scotland, vol. I, para.205 (I” 63); Also see Lord Clyde’s article, “The Nature of the Supervisory Juris-
diction and the Public/Private distinction in Scots Administrative Law’, in Edinburgh Essays in
Public Law cd. Finnie, Himsworth&Walker, p. 281.

16 Administrative law is a term used by the Scottish University Commissioners, and borrowed from
Continental usage. It may be held to include the great body ofstatutory law, dealing with police,
burgh, county, and local government, poor,public health, education and similar subjects. Perhaps
the details of taxation, stamps, excise, and customs fallunder this head. Green’s Encyclopaedia of the
Laws of Scotland, 2nd edition, ‘Law’, vol. IX, 1930, p. 17.
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remedies, and acts, such as administrative acts, which must first be deprived of
legal effect before such a right can arise”."”

This article has the following road map. Section 2 will examine the Scottish
jurisprudence which has led to the development of the public law doctrine by the
judicial review powers of the Court of Session and the precedence of the UK
Supreme Court in establishing a common threshold with English law. Section 3
considers the Scotland Act 1998 and 2010 and its impact on judicial review based
on the sufficient interest test where these powers have empowered the court to
hear challenges on matters that concern private litigants who are effected by a
public law matter. Section 4 considers the public law challenges which impact on
the human rights and include in its definition the economic, social and cultural
rights which lead to remedies against a public authority in the Court of Session.

2. Locus Standi in Raising Judicial Review

In Scotland, unlike England and Wales, judicial review is not limited only to claims
which have an element of public law and are part of supervisory jurisdiction, but
extends beyond to include private law. In terms of civil procedure the courts have
adopted an approach taking into consideration the private rights of claimants in
judicial review applications. This was essential in protecting their rights in the rule
of law’s framework. The Court distinguishes the exercise of an individual’s rights in
terms of a public law interest from that of a claimant when they are raising an issue
in the test of standing in the analysis of whether there was sufficient interest in the
matter by an aggrieved person.

In West v. Secretary of State for Scotland™® the scope of judicial review was
defined by Lord President Hope as follows:

1. The Court of Session has power, in the exercise of its supervisory jurisdiction,
to regulate the process by which decisions are taken by any person or body to
whom a jurisdiction, power or authority has been delegated or entrusted by
statute, agreement or any other instrument. 2. The sole purpose for which the
supervisory jurisdiction may be exercised is to ensure that the person or body
does not exceed or abuse that jurisdiction, power or authority or fail to do what
the jurisdiction, power or authority requires. 3. The competency of the
application does not depend upon any distinction between public law and
private law, nor is it confined to those cases which English law has accepted as
amenable to judicial review, nor is it correct in regard to issues about
competency to describe judicial review under Rule of Court 260B as a public
law remedy.*

17 David Edward, Administrative Law in Scotland: The Public Law/Private Law Distinction Revisited,
Constitutional Adjudication in European Community and National law, p 283- 294, https://www
Jaw.du.edu/documents/judge-david-edward-oral-history/1991-administrative-law-in-scotland.pdf.

18 [1992] SC 385.

19 Para.413.
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This was reflected by the Scottish Civil Courts Review report in 2009 whose terms
of reference were to make recommendations for changes with a view to improving
access to civil justice in Scotland; [to] promot[e] early resolution of disputes, mak-
ing the best use of resources; and [to] ensur[e] that cases are dealt with in ways
which are proportionate to the value, importance and complexity of the issues
raised. It recommended the separate tests of title and interest to litigate should be
replaced with a single test, similar to English law of whether the claimant had suf-
ficient interest in the subject matter and there was sufficient public interest.?

The traditional and conceptual distinctiveness of Scots law has been referred to
as a reason for not following the English precedence. In Eba v. Advocate General for
Scotland,** one of the reasons given by the Inner House for refusing to follow the
Court of Appeal’s ruling on the reviewability of the Upper Tribunal in R (Cart) v.
Upper Tribunal®® was given by Lord Hope. In his ruling, he stated that the “position
in Scotland is also more complicated than that which arises in England and Wales.
The 2007 Act (Tribunals, Courts and Enforcement Act 2007) can be said to have
effected a complete reordering of the system of administrative justice in England
and Wales. But that is certainly not true of Scotland. There are a large number of
tribunals and other similar bodies which sit in Scotland which have not been
included within the new structure.”

Lord Hope stated that in relation to Scottish tribunal decisions it is “[I]t is no
longer maintained that the supervisory jurisdiction has been excluded altogether.
The question is as to the extent, if at all, it has been restricted in the case of
decisions of the Upper Tribunal that are unappealable.”** The position in Scots law
was that the judicial review was “not a matter of discretion” and that “every person
who complains that he has suffered a wrong because of an error or abuse of the
power conferred on a decision-maker is entitled to apply to the Court of Session for
judicial review”.”® The Court has no discretion to refuse the application on the
authority of Tehrani v. Secretary of State for the Home Department.?

The Court rectified the belief that there was any distinction between the
English or Scots law by referring to the decision in West v. Secretary of State for
Scotland, in which the court held that “there is no substantial difference between
English and Scots law as to the grounds on which the process of decision-making
may be open to review”,”” under Chapter 58 of the Rules of the Court of Session
1994 as of right. The Court did so [The Secretary of State could do so] in exactly the
same way as it [he] could have done by way of an ordinary action before the Rules
of Court were amended to introduce the current procedure in 1985. He does not

20 See Report of the Scottish Civil Courts Review (2009), ch. 12, paras 13-25, available at: http://www.
scotcourts.gov.uk/docs/aboutscs/vollchapl_9.pdf?sfvrsn=10.

21 [2011] UKSC 29.

22 [2010] EWCA Civ 859.

23 [2011] UKSC 29 para. 10.

24 Para.?21.

25 Para. 27.

26  Tehraniv. Secretary of State for the Home Department, 2007 SC (HL) 1, para.53.

27  West v. Secretary of State for Scotland 1992 SC 385, 404, p. 413, para. 33.
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have to apply for permission to do so, although the Court has a discretion to refuse
a remedy in judicial review on what may be described as equitable grounds.

Lord Hope held that the “approach of the Court of Appeal in Cart was too
narrow, as it left the possibility that serious errors of law affecting large numbers
of people would go uncorrected”.?® His Lordship affirmed that the “Inner House
had been right to observe that in Scotland, in contrast to what had happened in
England and Wales, the right of the citizen to invoke the jurisdiction of the Court
of Session to control the actings of statutory bodies had never been circumscribed
on discretionary or similar grounds”.?® Judicial review in Scotland was available as
a matter of right and not reliant upon the discretion of the court. It was for the
same reason that the Supreme Court on appeal considered it necessary to give
separate rulings in Eba and Cart® notwithstanding that it reasoned that the scope
for the judicial review of the Upper Tribunal’s decision should be the same in both
jurisdictions. His Lordship held that it is “already well established in Scots law as a
matter of common law that restraint should be exercised in the opening up of
decisions of specialist tribunals to judicial review” .3

The power of judicial review granted to the courts in Scotland has narrowed
down the distinction between the private and the public powers for claimants
based on their standing as aggrieved persons. This is relevant when there is
consideration of devolution where the judicial review challenges have been raised
for determination of the non-reserved powers under Section 28(7) and Section 29
of the Scotland Act 1998, which has set the parameters of review. The process
under Scotland Act 2010 Section 40 (4) (b) has amended the civil procedure for
appeals, and civil appeals may now involve the determination of an issue of human
rights law, which may be in the form of a ‘devolution issue’. This has impacted
Scottish civil procedure, public law doctrines, how judicial review can be raised
from the Court of Session, referrals to the Supreme Court that can arise as
devolutionary issues, and compatibility with the Human Rights Act 1998.

In AXA General Insurance v. Lord Advocate,® in which a group of insurance
companies sought judicial review to challenge the validity of the Damages
(Asbestos-Related Conditions) (Scotland) Act 2009, that imposed liability on
employers for causing personal injury by exposure to asbestos. The respondents
were individuals who had been diagnosed with pleural plaques caused by exposure,
who might have a remedy against their former employers under the legislation. The
Court confirmed that the respondents had locus standi in bringing a claim for the
industrial injury caused to them by asbestos exposure.

28 Para. 44.

29 2011 SC 70, para. 60.

30 [2011] UKSC 28.

31 Para.51.

32 [2011] UKSC 46, [2012] SC (UKSC) 122.
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Lord Hope reviewed the Scots law for standing in applications for judicial
review and declared that while showing title and interest to litigate remained intact
in private law cases, it was not necessary in public law cases. His Lordship stated:

As for the substantive law, I think that the time has come to recognise that the
private law rule that title and interest has to be shown has no place in
applications to the court’s supervisory jurisdiction that lie in the field of public
law. The word ‘standing’ provides a more appropriate indication of the approach
that should be adopted. It cannot be based on the concept of rights, but must
be based on the concept of interests.*

Lord Reed concurred: “A rights-based approach to standing is therefore incompat-
ible with the performance of the courts function of preserving the rule of law, so
far as that function requires the court to go beyond the protection of private rights,
in particular, so far as it requires the courts to exercise a supervisory jurisdiction.
The exercise of that jurisdiction necessarily requires a different approach to stand-
ing"%

The Supreme Court rejected the test of title and interest, as established by the
House of Lords in D&J Nicol v. Dundee Harbour Trustees,* as the test for access to
judicial review. In the reasoning of Lord Hope and Lord Reed, the “Nicol test had
been adopted before the modern development of public law and was therefore
based in irrelevant and inappropriate private law concepts which had had a
damaging effect on the development of judicial review in Scotland. Since, in public
law cases, the role of the courts was to vindicate the rule of law rather than private
rights, they held that the test should be based on interests alone (the precise nature
of the interest required depending on the context) and should in future be referred
to as ‘standing.’ This clearly resembles the English approach, although it remains to
be seen how far the Scottish courts will follow England in liberalising access to
judicial review.”®

The annulment of the Scots title and interest in favour of the English test of
‘sufficient interest’ had been suggested by the Gill Review,*” which duplicated the
English approach by introducing a three month time limit within which to bring an
application for judicial review, and a requirement to obtain leave to proceed. In

33 Para. [62].

34 Para.[169].

35 1915SC (HL) 7.

36 Aileen McHarg, Public Law, Private Law and the Distinctiveness of Scots Judicial Review, UK
Constitutional Law Association Blog (2012), http://ukconstitutionallaw.org/2012/01/20/aileen-
mcharg-public-law-private-law-and-the-distinctiveness-of-scots-judicial-review/.

37  Report of the Scottish Civil Courts Review, Vol. II, 2009, ch. 12, www.scotcourts.gov.uk/civilcourts-
review/theReport/Vol2Chap10_15.pdf.
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accepting the recommendations, the Scottish Government has subsumed the
English test into its own framework of judicial review. %

In Walton v. Scottish Ministers,* the claimant, Mr Walton, applied for judicial
review on the grounds that there was a road near Aberdeen many miles from his
home that he considered was based on a flawed road design. He invoked the Roads
(Scotland) Act 1984 (RSA) paragraph 2 of Schedule 2 as a ‘person aggrieved’ and
claimed that there was a public interest in the matter. The Inner House of the
Sessions ruled that “a person cannot claim to be a person aggrieved under the 1984
Act simply because he was strongly opposed to the decision and had campaigned
against it”.*° Walton was opposed to the road scheme as a private litigant and the
court distinguished AXA on the grounds that it concerned the locus standi to
“invoke the supervisory jurisdiction, whereas in Walton the court was not exercising
its supervisory jurisdiction but considering an appeal under statute which did not
assist the court in establishing who was entitled to raise judicial review under the
1984 Act”.*

The Supreme Court held that Walton was a “person aggrieved” for purposes of
the RSA and the factor which allowed him locus standi was that there were
procedures laid down in the 1984 Act. Lord Reed held that in the “present case,
Mr Walton made representations to the Ministers in accordance with the procedures
laid down in the 1984 Act. He took part in the local inquiry held under the Act. He
is entitled as a participant in the procedure to be concerned that, as he contends,
the Ministers have failed to consult the public as required by law and have failed to
follow a fair procedure”.*> The aggrieved person test would have to take into
consideration that any unlawful failure to consult the public by Ministers, or any
unfair procedure, could trigger an investigation, since “circumstances which justify
the conclusion that a person is affected by the matter to which an application
relates, or has a reasonable concern in it, or is on the other hand interfering in a
matter with which he has no legitimate concern, will plainly differ from one case to
another, depending upon the particular context and the grounds of the
application”.*®

His Lordship reasoned that statutory appeals in the planning sector, although
giving a wide interpretation to the term “person aggrieved”, will require an
applicant to establish “some particular interest” over and above being a “mere
busybody” by stating that not every citizen can complain of “every potential breach
of duty by a public bod”. but he also acknowledged that “there may [...] be cases in
which any individual, simply as a citizen, will have sufficient interest to bring a
public authority’s violation of the law to the attention of the court”, “on par with
any member of the public, because “the rule of law would not be maintained if,

38  Scottish Government Response to the Report and Recommendations of the Scottish Civil Courts Review,
2010, www.scotland.gov.uk/Resource/Doc/330272/0107186.pdf.

39 [2012] UKSC 44; 2013 S.C. (UKSC) 67.

40 [2012] CSIH 19.

41 Para. 37.
42  Para. 88.
43  Ibid., p. 92.
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because everyone was equally affected by an unlawful act, no-one was able to bring
proceedings to challenge it”.**

The civil procedure test the Court of Session has to apply in the framework of
the rule of law to which the Supreme Court referred in defining the sufficient
interest test for standing in AXA and Walton, provides a guideline as what might
arise when litigants raise the issue of standing to sue in the public interest. The
judicial review in Scots law is “doctrinally centred on confinement to jurisdiction
without overt resort to notions of public power”. There is no “discrete class of
public law remedies and no comparative system of prerogative orders or writs” and
the “rules of standing and a leave stage provide a basis of procedure that is “aligned”
with the common law.*

The outcome is that civil procedure rules based on civil law principles have
become fused with common law rules. However, the Court of Session’s supervisory
jurisdiction has not enabled the distinction between bodies that exercise a public
law function and those that implement a private function to be discernible because
its jurisdiction is not premised on the traditional boundaries of judicial review. This
is because the “division of cases has not occurred on the basis of any salient
principle, reinforcing the idea of the supervisory jurisdiction transcending the
formal boundaries of review”.*® This invites a discussion of the locus standi test in
public interest litigation and the possibility of obtaining a remedy in the appellate
courts.

3. Sufficient Interest and Public Interest Litigation

The framework of the Scotland Act 1998 states that the Westminster Parliament
has the ability to enact the public laws of the UK, but does not have the remit to
legislate in non-reserved areas which are under the powers of Scotland’s Parlia-
ment. This will be defined by the process of how judicial review of cases involving
devolution are interpreted, and the future course of a Scottish referendum that

44 Para. 94.

45 Steven Thomson, ‘The Influence of English Judicial Review on Scots Judicial Review, A Tale of
Resemblance and Distinctiveness’, in Swati Jhaveri and Michael Ramsden (eds.), Part III - Origins
and Adaptations in the British Isles, published online by Cambridge University Press, 19 March 2021,
https://www.cambridge.org/core/books/abs/judicial-review-of-administrative-action-across-the-com-
mon-law-world/influence-of-english-judicial-review-on-scots-judicial-review/B9F17247DE3BED-
5CO0EA749542DBF4E7.

46  Stephen Thomson, Judicial Review and Public law: Challenging the Preconception of a Troubled
Taxonomy’, Melbourne University Law Review, 41(2) (2017). Also see Irvine v. The Royal Burgess
Golfing Society of Edinburgh [2004] ScotCS 49; 2004 SCLR 386 (petition granted); Crocket (n 9)
(petition competent but refused on the merits); Wiles v. Bothwell Castle Golf Club [2005] Scot
CSOH_108; 2005 SLT 785 (petition granted); Smith v. Nairn Golf Club 2007 SLT 909 (petition
competent but refused on the merits) but that, of those cases that existed contemporaneously with
the new judicial review procedure introduced in 1985. Following the report of the Working Party
on Procedure for Judicial Review of Administrative Action, set up in 1983 under the chairmanship
of Lord Dunpark. some were transacted within that procedure and others outside it. See now Act
of Sederunt (Rules of the Court of Session 1994) 1994 (Scot) ch. 58. Some were transacted within that
procedure and others outside it.
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may be accelerated post-Brexit. This will align the Act of Union 1707 and the
Scotland Act 1998, which reflects on the powers reserved by the UK Parliament
under the devolution.

In MacCormick v. Lord Advocate,*” the Court of Session considered whether the
provisions in Article XIX of the Treaty of Union 1707, which purports to preserve
the Court as the highest civil court, and the laws relating to right administered in
Scotland, are fundamental laws, which Parliament is free to alter. Lord President
Cooper held that

[tlhe principle of the unlimited sovereignty of Parliament is a distinctively
English principle which has no counterpart in Scottish constitutional law.
Considering that the Union legislation extinguished the Parliaments of
Scotland and England and replaced them by a new Parliament, I have difficulty
in seeing why it should have been supposed that the new Parliament of Great
Britain must inherit all the peculiar characteristics of the English Parliament
but none of the Scottish Parliament.”®

His Lordship also stated that from the perspective of “constitutional law and of
international law the position appears to be unique, and I am constrained to hold
that the action aslaid is incompetent in respect that it has not been shown that the
Court of Session has authority to entertain the issue sought to be raised”.*® Lord
Guthrie was also forthright in his ruling and stated that “no Scottish court had ever
held an Act of Parliament to be ultra vires and that it had never been suggested that
it could do s0”.%°

The reasoning of the Court was followed in Gibson v. Lord Advocate,”* where the
owner of a Scottish fishing vessel sought to argue that the European Communities
Act 1972 was invalid because the opening up of Scottish waters to vessels from other
Member States would cause economic hardship to Scottish fishermen, thereby
interfering with their traditional fishing rights in a manner which was not beneficial
for the Scottish people. Lord Keith in the Outer House of the Court of Session refused
to accept the claim on the grounds that fishing rights were matters of public right,
which could be freely altered by the UK Parliament, rather than private rights.

His Lordship further stated that “the question whether a particular Act of the
United Kingdom Parliament altering a particular aspect of Scots private law is or is not
‘for the evident utility’ of the subjects within Scotland is not a justiciable issue in this
Court. The making of decisions upon what must essentially be a political matter is no
part of the function of the Court, and it is highly undesirable that it should be”.>2

The process of executing Brexit was an instance in which the Scottish courts
have had to consider their powers in invalidating the use of public powers to
override the legislation in Parliament to move the UK out of the European Union.

47 (1953) SC 396.

48 P.412.
49 P 143.
50 P.403.
51 (1975) CLT 143.
52 P.137.
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The challenge in the courts for the prorogation of Parliament was initiated in
Scotland and it reached the Supreme Court for a ruling. In R (Miller) v. Secretary of
State for Exiting the European Union,> the main argument of the applicant was that
the UK Government could not give notice of its intention to withdraw from the
European Union (EU) in accordance with Article 50 TEU under the prerogative,
and that statutory approval was required. The preliminary issue was whether it was
appropriate for the courts to consider the application of Scotland Act 1998 Section
28(8), or the underlying legislative consent, and whether this should be deemed a
“justiciable” issue.

The Court affirmed the established concept that the courts cannot enforce
political conventions and cited the Canadian Supreme Court case of Re Resolution
to Amend the Constitution,”* where the majority judgment of Chief Justice Laskin
and Justices Dickson, Beetz, Estey, McIntyre, Chouinard and Lamer JJ stated: “The
very nature of a convention, as political inception and as depending on a consistent
course of political recognition by those for whose benefit and to whose detriment
(if any) the convention developed over a considerable period of time is inconsistent
with its legal enforcement.”® Therefore, the Court rejected the application of the
Advocate General to preempt any legislative act that had not been carried out by
the UK Parliament.

While the Court refused to rule on the scope or operation of the convention, it
did rule on the meaning and effect of Section 28(8) which was incorporated by the
Scotland Act 2016 and which states that “[t]his section does not affect the power
of the Parliament of the United Kingdom to make laws for Scotland.” However, the
new subsection (8) states that “it is recognised that the Parliament of the United
Kingdom will not normally legislate with regard to devolved matters without the
consent of the Scottish Parliament”.

The provisions of the Scotland Act 1998 s29(1) states that acts of the Scottish
Parliament that fall outside its legislative competence are ‘not law’, and s29(2)b
provides that an Act will be beyond competence in so far as it ‘relates to reserved
matters’. The impact on the referral to the Supreme Court on a possibility of a legal
opinion concerning a devolution issue on a matter reserved by the Westminster
Parliament can raise contentious litigation. References to the Supreme Court for
devolution have been raised for the interpretation by the judges.*

The UK Parliament’s powers supersede those delegated to Scottish
Governments, and not only the reserved power to legislate for Scotland, continue
to be unfettered but they are also independent of legally enforceable procedural
restraints. In Imperial Tobacco Ltd v. Lord Advocate (Scotland)®” a challenge was
raised on judicial review that related to matters reserved to the Westminster
Parliament under the Scotland Act 1998, s 29. The Scottish Parliament had enacted

53 [2017] UKSC 5; [2017] 2 WLR 583.

54 [1981] 1 SCR753.

55 P.774-775.

56  Section 101 of the Scotland Act provides that, in interpreting Acts of the Scottish Parliament, pro-
visions are “to be read as narrowly as is required for it to be within competence, if such a reading is
possible”.

57 [2012] UKSC 61.
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the Tobacco and Primary Medical Services (Scotland) Act 2010, and ss 1 and 9
concerning the prohibition of the display of tobacco products in shops and a ban of
vending machines selling tobacco products was raised as ultra vires.

The judicial review challenges firstly invoked the sections in the 2010 Act
related to the reserved matter of “the sale and supply of goods to consumer”;
secondly the grounds related to the provisions on the reserved matter of “product
safety”; finally, the plaintiffs claimed that the sections modified Scots criminal law
concerning a reserved matter, the sale and supply of goods to consumers, by
creating a new offence, which could only be committed in the course of sale and
supply of goods to consumers.*®

Lord Hope held that “[a]s the purpose of Part II of Schedule 5 is to define the
limits of the legislative competence of the Scottish Parliament, anything that does
not fall within the matters listed there must be taken to be within competence”.*
The conclusion reached by his Lordship was that the sections 1-9 did not infringe
the reserved powers of the Westminster Parliament and were within the remit
of the Scottish Parliament to legislate on the matter concerned.®

The courts will not offer any opinion on whether the convention has been
complied with in specific cases and it remains outside their powers of review but
the debatable issue is the remit of the law, if Scotland enacted legislation that was
outside its competence and related to the referendum.®’ The instance of the
Parliament raising a bill prior to the enactment of legislation has come before the
Supreme Court, where the legislative powers of Holroyd Parliament have been
interpreted in the framework of devolutionary principles of the 1998 Act.
In the Matter of a Reference by the Lord Advocate Under Paragraph 34 of Schedule 6 to
the Scotland Act 1998 between the Lord Advocate v. Her Majesty’s Advocate General for
Scotland,®* there was a reference sought from the Supreme Court by the Lord
Advocate for Scotland on the issue of a reserved matter of seeking authority for a
referendum. The issue raised was whether the proposed bill to determine if Scotland
be an independent country related to “(i) the Union of the Kingdoms of Scotland
and England (para.1(b) of Schedule 5); and/or (ii) the Parliament of the United
Kingdom (para.1(c) of Schedule 5?"¢

The Supreme Court addressed two preliminary issues: whether the Reference
concerned a “devolution issue” and whether the Court should decline to accept the
Reference. The Court accepted the submission that the Lord Advocate’s function in
clearing bills was established through the Scottish Ministerial Code, though that
was beside the point. The relevant issue was whether the question referred was
about “reserved matters” as required by para. 1(f) sch.6. In this case, these
requirements were satisfied. The Court held that it “should not decline to accept the

58 Para. 25.
59 Para. 29.
60 Para. 46.

61 The UK Parliament “will not normally legislate with regard to devolved matters without the consent
of the Scottish Parliament” is a political convention and legally unenforceable, despite having been
legislated in section 2 of the 2016 Scotland Act.

62 UKSC 2022/0098.

63 Para. 5.

European Journal of Law Reform 2023 (25) 3-4 385


about:blank

Zia Akthar

Reference” and distinguished “between the cases where it had previously turned
down references in the context of ordinary litigation, and this Reference which
concerned the devolution scheme (where the Court has clear statutory jurisdiction)
and it acknowledged that the central question of the law had “already arisen as a
matter of practical importance”.5

The Lord Advocate’s question had “clear practical consequences”, because it
determined whether the Scottish Government brought forward the proposed bill.
The Court determined that on a proper construction of the relevant sections of the
Schedule 6 to the Scotland Act 1998, a bill not moved in the Scottish Parliament
“does not give rise to a ‘devolution issue””, and that the Court had the power, under
the §34 of Schedule 6 to the Scotland Act 1998, in circumstances where a proposed
legislation has not yet been introduced, to refuse jurisdiction.®

It has been argued that the narrow approach of the Supreme Court based on
legal formalism is intended to protect the legal sovereignty of the Westminster
Parliament. In cases of devolution, Scottish powers have not been interpreted
“generously and purposively”.®® The Court did not consider that the review in this
instance had any merit because it had not been based on public interest litigation,
and that it lacked a coherent basis for the reference that was being sought. It was
in accordance with the devolution act, and was a misuse under the powers granted
under the Scotland Act 1998.

4. Judicial Review Proceedings and Human Rights Challenges

The sufficient interest test in bringing judicial review proceedings extends to the
challenges under the Human Rights Act 1998. It is based on a breach of the section
6 statutory duty, which applies to local (and other public ) authorities.’” Where the
Human Rights Act 1998 is relied upon in the test for standing to bring a challenge
against a public body, the test is based on the European Conventiont of Human
Rights (ECHR), the case law of the European Court of Human Rights, section 7(3)
and (4), and Article 34.

Prior to bringing an action against a public body in Scotland, the legal process
is based on the approach of a ‘test and sist’ system where all affected cases are

64 Para.53.

65 Para. 89.

66 Sionaidh Douglas-Scott, A Second Scottish Independence Referendum in the UK Supreme Court, Verf-
Blog, 2022/10/14, https://verfassungsblog.de/a-second-scottish-independence-referendum
-in-the-uk-supreme-court/, DOI: 10.17176/20221014-230629-0.

67 Section 6 Acts of public authorities.

(1) Itis unlawful for a public authority to act in a way which is incompatible with a Convention
right.
(2) Subsection (1) does not apply to an act if—
(@) as the result of one or more provisions of primary legislation, the authority could not
have acted differently; or
(b) in the case of one or more provisions of, or made under, primary legislation which cannot
be read or given effect in a way which is compatible with the Convention rights, the
authority was acting so as to give effect to or enforce those provisions.
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suspended whilst a lead case is heard.®® The research suggests this can exacerbate
access to justice issues for those impacted and that public interest litigation and
collective cases are required to help alleviate the individual burden of a test case,
and the potential adverse impact on those cases that are suspended.®

This impacts on the access of justice in cases such as Ali v. Serco,” where the
claimant was a failed asylum seeker whose appeal rights were exhausted and who
was provided with accommodation while the asylum application was determined.
The Secretary of State served notice that asylum support and accommodation
would be withdrawn. There was support available to failed asylum seekers in terms
of 5.4(2) of the Immigration and Asylum Act 1999 (“1999 Act”) and the claimant
had argued that notwithstanding the fact that (i) her asylum claim had been
refused, (ii) persons provided with asylum support accommodation were excluded
from the terms of s.23 of the Rent Act 1984 and (iii) the availability of support in
terms of s.4(2) of the 1999, it was unlawful for Serco to seek to recover possession
of property without a court order. The claim was raised to prevent the eviction
notice without a court order, since it supposedly breached rights under Articles 3
or 8 of the ECHR.

The Inner Session Court refused the injunction because reliance on ECHR
Articles 3 and 8 had no merit because Serco was not a “hybrid public authority”.”
The threat of lawful eviction could not reach the minimum severity threshold of
Article 3, and in respect of Article 8, there were various ways in which a failed
asylum seeker could raise the question of proportionality without the necessity of
an eviction action being enforced against them. Lord Hodge’s observations in
R (N) v. Lewisham LBC™ were approved as being applicable to deny the claimant a
remedy.”

The Court stated that the exercise of the public law function remains with the
Secretary of State and Serco were exercising private law functions. The Secretary of
State remains answerable for the public law duty to arrange for the provision of
accommodation, because “the state cannot absolve itself of responsibility for such
public law duties as the provision of accommodation to asylum seekers by
delegating its responsibilities to public duties”.” The case provides a useful
distinction between a private and a public law body and the manner in which claims
will be construed by the courts.

There is a further incumbrance in Scots law which is that there is a lack of legal
aid to support public interest litigation. Regulation 15 Civil Legal Aid (Scotland)

68 For a discussion on this see Katie Boyle, Models of Incorporation and Justiciability for Economic, Social
and Cultural Rights Scottish Human Rights Commission (SHRC 2018). https://www.scottishhuman-
rights.com/media/1809/models_of_incorporation_escr_vfinal_nov18.pdf.

69 Ibid.

70 Aliv. Serco [2019] CSOH 34; Ali v Serco [2019] CSIH 54.

71 Para.48.

72 InR (ZH and CN) v. London Borough of Newham and London Borough of Lewisham [2014] UKSC 62
Lord Hodge ruled held that that “temporary accommodation provided under section 188 (prior to
the section 184 decision) is not occupied as a dwelling” to give effect to the Prevention of Eviction
Act”. Paras. 64, 69, 71.

73 Aliv. Serco [2019] CSIH 54, para. 56.

74 Para. 58.
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Regulations 2002 places limitations on a person with joint interest making a claim
for legal aid.” There is also the case law of the Strasbourg Court that needs to be
considered. There is a relatively strict test under the present case law of the
European Court, which will not allow group- or class-based action challenges. The
judicial route to challenging a decision of a public body provides a ground for review
under the Wednesbury principles, which are illegality (unlawfulness), irrationality
(unreasonableness), and procedural impropriety (unfairness).

However, the courts can employ different intensity of review when assessing
the reasonableness, proportionality, and procedural fairness of the decision.”
These grounds for review can not only vary in intensity; sometimes various forms
of review can be invoked at the same time, including both procedural and
substantive aspects. In relation to economic social and cultural rights (ESCR),
which are particularly important in balancing the different types of review, the
Wednesbury reasonableness test in the UK in common law,”” and the test which is
set out in ECHRjurisprudence,” are dissimilar when used to assess ESCE rights in
international human rights law. The Supreme Court, relying on its own precedent
established in Re (SC) v Secretary of State for Work and Pensions,” stated that the
intensity of review on the grounds of irrationality (unreasonableness) should be
restricted in cases concerning economic and social policy, meaning such cases are
not open “to challenge on the grounds of irrationality short of the extremes of bad
faith, improper motive or manifest absurdity.”®

Abreach of the HRA does not mean that the claim has to be brought under the
judicial review proceedings. If the challenge comes under West v. Secretary of State
for Scotland,® Lord Hope required the scope of judicial review to be subject to a
‘tripartite test’. If the challenge does not fall under the principles defined in that

75  Civil Legal Regulations (Scotland) 2002, Section 15. Where it appears to the Board that a person
making an application for legal aid is jointly concerned with or has the same interest in the matter
in connection with which the application is made as other persons, whether receiving legal aid or
not, the Board shall not grant legal aid if it is satisfied that-

(a) the person making the application would not be seriously prejudiced in his or her own right
if legal aid were not granted; or

(b) it would be reasonable and proper for the other persons concerned with or having the same
interest in the matter as the applicant to defray so much of the expenses as would be payable
from the Fund in respect of the proceedings if legal aid was granted.

76 Rule 61 of the Rules of Court. For an explanation see Janneke Gerards, ‘Abstract and Concrete
Reasonableness Review by the European Court of Human Rights’, (2020) 1(2) European Convention
on Human Rights Law Review, p. 218-247 [75] European Court of Human Rights, Pilot Judgment
Procedure, Information Note Issued by the Registrar, available at https://www.echr.coe.int/Docu-
ments/Pilot_judgment_procedure_ENG.pdf, para. 6.

77  Associated Provincial Picture Houses Ltd. v.Wednesbury Corporation [1948] 1 KB 223. Council of Civil
Service Unions v. Minister for the Civil Service (The GCHQ case) [1985] AC 374, [1985] ICR 14 [43].

78  See, for example, James v. United Kingdom (1986) 8 EHRR 123; Stec v. United Kingdom (2006) 43
EHRR 47; Carson v. United Kingdom (2010) 51 EHRR 13.

79 [2021] UKSC 26, [2021] 3 WLR 428.

80 R (Pantellerisco and others) v. SSWP[2021] EWCA Civ 1454 para. 58 referring to Lord Reed in SC
[ibid] who cites Lord Bridge in R v. Secretary of State for the Environment, ex p Hammersmith and
Fulham London Borough Council [1991] 1 AC 521.

81 [1992] SC 385.
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case, then the challenge should be brought by other means, such as an ordinary
action for breach of statutory duty. This has been litigated in William Morrison
Supermarkets Plc v. South Aberdeenshire Licensing Board,*> where the supermarket
retailer (M) raised ajudicial review against the local licensing board (B) to determine
whether M had a duty to trade in alcohol during all hours set out in their premises
licence, beyond their stipulated hours from 10 am to 10 pm, at their daily stall in
the supermarket. They sought (i) declarator that in terms of Licensing (Scotland)
Act 2005 there was no legal duty upon them to trade in the sale of alcohol at the
premises throughout the licensed hours granted by B.

Lord Brailsford stated “[iln my view the historical parameters of the use of the
supervisory jurisdiction must be observed. In that respect one area where the court
hasrepeatedly madeit clear that it will not adjudicate is where there is no immediate
issue between parties or where the issue is, at the time the matter is brought before
the court, hypothetical”.®®

He stated further that for judicial review to succeed the claim has to be
“sufficient to advance as justification for engaging the courts judicial review
jurisdiction a plea that the matter at issue is of ‘immense practical importance’ and
may have ‘immediate and practical effect’ on the way parties conduct their business.
Another clear principle is that the court will not intervene if there is another legal
avenue, a jurisdiction, in existence to adjudicate on the issue before the court. It
seems to me that the present petition transgresses in relation to both these rules”.3

In MDMH ((Bangladesh) for Judicial Review of decisions of the Secretary of State
for the Home office,® the First Tier Tribunal had dismissed the appeal for asylum
because the public interest outweighed the Article 8 ECHR right to family life. It
found that the applicant could meet the requirements for entry as a spouse but
that removal was compatible with Article 8 ECHR and there were no insurmountable
obstacles to family life continuing in Bangladesh. The SSHD refused the human
rights claim which was made based on the relationship with the wife.

It was held in the judicial review claim that “[i]n accordance with the general
principle, this petition for judicial review is incompetent, because: (i) there exists
an alternative statutory remedy by which the question sought to be raised in these
proceedings could have been decided; (ii) the petitioner has not availed himself of
the statutory procedure; and (iii) there are no special or exceptional circumstances
which operate to exclude the general principle”.

Subject to exceptional circumstances a person is expected to exhaust any
alternative statutory remedy before seeking recourse to the supervisory
jurisdiction.®” This also applies if there is an appeals procedure that is provided by
statutory appeal which a claimant can raise in an ordinary proceedings in a claim

82 [2010] CSOH 66.

83 Para.13.

84 Ibid.

85 (2014) CSOH 143.
86 Atp.13.

87  British Railways Board v. Glasgow Corporation 1976 SC 24.
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for a civil remedy.®® Therefore, the human rights claim based on breach of a
fundamental has to allow the statutory remedy to precede the claim and if there is
an appeal process that needs to be exhausted.

5. Conclusion

The claims against public bodies in Scotland percolated through the courts in the
challenges against them for an abuse of power and came under the supervisory
jurisdiction of the Sessions Court. This has caused issues to arise that concern the
private law remedies in areas that concern the public law. The case law that has
come before the courts has narrowed the distinction between the private and the
public powers for claimants based on their standing as aggrieved persons. In
Scotland the judicial review is now moved proximate to the English remedy based
on the sufficient interest test. However, the review is not limited to only claims
which have an element of public law and are part of supervisory jurisdiction, but
extends beyond that to take into account private law. In terms of civil procedure,
the courts have adopted an approach taking into consideration the private rights of
claimants in judicial review applications.

The Scotland Act 1998 devolution of powers to the executive in Scotland has
enabled judicial review challenges that are raised for determination of the
non-reserved powers under Section 28(7) and Section 29 of the Scotland Act 1998
which established the parameters of review. The Supreme Court will not consider
judicial review in this instance on the merits, because it is not based on public
interest litigation, and it would lack a coherent basis for the reference that is being
sought.

This judicial review power is essential in protecting the rights of aggrieved
citizens in the public law framework. The ECHR provides a very high threshold and
would not be appropriate for assessing compliance with human rights breaches
unless the test of reasonableness and proportionality has been met. The Scottish
government recommendations suggest adopting a standard of review that takes
into account international human rights law standards and comparative best
practice (including an expanded reasonableness tests). If a reformed test was to be
effective then there has to be a nexus between proportionality and reasonableness,
and it has to be in accordance with human rights adjudication internationally and
comparatively.

88 The challenges to the vires of the licensing policy of Licensing Boards and local authorities under
the Licensing (Scotland) Act 2005 and Civic Government (Scotland) Act 1982 can (and should be
taken) by way of appeal to the Sheriff rather than by way of separate judicial review; see Brightcrew
Ltd v. City of Glasgow Licensing Board [2011] CSIH 46.
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